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ALL APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Zoom hearing information 
 
Link: https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

If a party is unable to use Zoom they may appear by CourtCall, but will need to arrange the 
CourtCall appearance in advance of the hearing.  
 

 

 1.  TIME:  9:00   CASE#: MSC16-01118 
CASE NAME: YUE VS. TRIGMAX SOLUTIONS 
HEARING ON MOTION TO/FOR QUASH SERVICE OF SUMMONS & COMPLIANT 
FILED BY WENBIN YANG 
* TENTATIVE RULING: * 
 
                                                        
 Defendant Wenbin Yang’s Motion to Quash Service of Summons and Complaint is denied.  
 
 Plaintiff, a software developer, established and moderated a “Chinese language online 
community website called Zhen Zhu Bay (“ZZB”)  Plaintiff alleges defendants engaged in 
unlawful business practices and defamed Plaintiff to destroy ZZB and Plaintiff’s reputation.   
 
 Plaintiff served Defendant Yang with summons and complaint by alternative means on 
August 31, 2018.  After numerous attempts at personal service and after three attempts made 
by the Canadian government under The Hague Service Convention, Plaintiff obtained a court 
order to serve Defendant Yang by posting the summons and complaint at his house and 
simultaneously mailing to Defendant.  Plaintiff obtained a court order to serve Yang by posting 
the summons and complaint at his home address: 119 Mintwood Drive, Toronto, Canada. 
 
 On November 1, 2019, Yang filed a motion to quash service of summons for lack of 
personal jurisdiction on ground Defendant lacked minimum contacts with the State of California.   
The Court granted the motion and dismissed the case against Yang.  Plaintiff appealed the 
ruling and the Appellate Court reversed, ordering the Court to enter a new order denying the 
motion to quash and reinstating the complaint as to Yang.  The remittitur was filed on May 13, 
2021.  
 Pursuant to Code of Civil Procedure § 418.10, Defendant Wenbin Yang moves again to 
quash the service of summons and complaint on the ground he was not personally served.   
Defendant Yang argues the service was improper under the rules of State of California and 
Canada’s rules for alternative service.  Defendant claims the alleged posting address, 119 
Mintwood Dr., Toronto, is the wrong address.  While Defendant admits it is a property of Yang, 
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the property at the time was rented to tenants.   Defendant’s address for service is 123 – 5863 
Leslie Street, Toronto, which has been on all court proceedings of Yang since July of 2015. 
 
 Service of the summons and complaint is deemed jurisdictional. (Schering Corp. v. 
Superior Court (1975) 52 Cal.App.3d 737, 741.)  Here, Defendant Yang resides in Canada.  
Canada is a signatory to Hague Service Convention. Code of Civil Procedure § 413.10 provides 
for service outside the state or court.  It provides in part: 
 

Except as otherwise provided by statute, a summons shall be served on a 
person: 
 (c) Outside the United States, as provided in this chapter or as directed by the 
court in which the action is pending, or, if the court before or after service finds 
that the service is reasonably calculated to give actual notice, as prescribed by 
the law of the place where the person is served or as directed by the foreign 
authority in response to a letter rogatory. These rules are subject to the 
provisions of the Convention on the “Service Abroad of Judicial and Extrajudicial 
Documents” in Civil or Commercial Matters (Hague Service Convention). 

 
“Failure to comply with The Hague Service Convention procedures voids the service even 
though it was made in compliance with California law.   This is true even in cases where the 
defendant had actual notice of the lawsuit.” (Kott v. Superior Court (1996) 45 Cal.App.4th 1126, 
1136.)  
 Here, Defendant Yang maintains Plaintiff failed to serve the summons and complaint 
under the alternative manner of services under Ontario Rule 16.01 et seq.  The summons and 
complaint were posted at the wrong address. 
 
 Plaintiff argues and the Court agrees, that Defendant should not be allowed to bring 
these successive motions to quash.  The motion to quash must be made on or before the last 
day to file a responsive pleading.  CCP § 418.10 provides in part: 
 

A defendant, on or before the last day of his or her time to plead or within any 
further time that the court may for good cause allow, may serve and file a notice 
of motion for one or more of the following purposes: 
(1)  To quash service of summons on the ground of lack of jurisdiction of the 
court over him or her. 

  
 Nothing prevented Defendant from raising this ground when the first motion to quash 
was filed.  At that time Plaintiff knew he has been served at the “wrong” address. The time for 
filing the motion to quash has long passed. Defendant has made no case for the Court to extend 
the time.   The motion is denied as untimely. 
  
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   05/27/21 

 
 

- 3 - 

  
 2.  TIME:  9:00   CASE#: MSC18-00228 
CASE NAME: DAVIS VS. TWC DEALER GROUP 
HEARING ON MOTION TO/FOR QUASH AND/OR LIMIT PLTFS DEPO SUBPOENA 
FILED BY TWC DEALER GROUP, INC.,, RALPH COLON, JOHN SCHAFER 
* TENTATIVE RULING: * 
 
 Granted in part. The subpoenas for the personnel files of Plaintiffs are clearly appropriate and 
ordered to be produced. As to the personnel files of Defendants Ralph Colon and John Schaffer, 
the motion is denied. In their Supplemental Responses to Request for Production of Documents 
#138 and #139 dated October 19, 2020, these Defendants have previously agreed to produce 
those documents subject to the protective order without objection, thereby waiving any privilege 
or privacy concern.  
 
With respect to non-party witnesses Bonnie Guest and Robin Blackford the motion is granted.  
Neither of these individuals was served with the necessary Notice to Consumer as required by 
CCP §1985.6(b).  Any notice forwarded to counsel for Defendants in this case was inadequate, 
since they were not representing either of these individuals. The fact that such counsel had 
previously agreed to accept an earlier subpoena related to the depositions of Ms. Guest and Ms. 
Blackford did not constitute a blanket agreement to accept all future service on their behalf.  
Should Plaintiffs decide to subpoena personnel records from these individuals in the future, 
such requests should be narrow in scope and limited to any such records that involve or relate 
to the Plaintiffs.  
 
The motion is also granted with respect to Requests 6 through 13. The sale of Defendant’s 
business took place several months after Plaintiffs last day of employment. Without some further 
showing, there is little likelihood that these confidential and proprietary documents related to the 
financial dealings of Defendant TWC and the new owner of the dealership would lead to the 
discovery of admissible evidence. If, as Plaintiffs surmise without any factual basis, there is any 
agreement that would allow for successor liability, information related to such an agreement 
should first be established through direct discovery requests to Defendant TWC.  
 
Finally, when reading the pleadings submitted by both sides, including various email exchanges 
submitted as exhibits, the court was struck by the disrespectful and unprofessional way that the 
attorneys in this case treat each other. Given that attorneys in this case have already been 
taken to task for their bad behavior by the Court of Appeal in a published opinion, one would 
think that all counsel on both sides would be on their best behavior. The Court directs counsel to 
review the Standards of Professional Courtesy in the Local Rules, Chapter 8 and, should oral 
argument be requested, be prepared to discuss how they will comply in the future.   
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 3.  TIME:  9:00   CASE#: MSC19-00974 
CASE NAME: ARNOT VS. CMR 36 MOTORS INC 
HEARING ON MOTION TO/FOR ATTY'S FEES & COST AGAINST 3RD 
GENERATION INC FILED BY CHRISTOPHER  ARNOT 
* TENTATIVE RULING: * 
 
 Continued to June 24, 2021 at 9:00 AM in Dept. 33 to be heard with Defendant’s Motion to Tax 
Costs. 

  

 4.  TIME:  9:00   CASE#: MSC20-00398 
CASE NAME: JOHNSON-WILKIN SVS KARTHIK 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY KARTHIK REDDY MD. 
* TENTATIVE RULING: * 

Appearances required by Zoom. To aid the parties’ during oral argument, the Court’s 

tentative ruling is provided below.  

Defendant Dr. Karthik Reddy’s motion for summary judgment is granted. Given the 

Court’s ruling on this motion, the case management conference scheduled for June 2, 2021 is 

ordered off calendar.  

Plaintiff Shar’ron Johnson-Wilkins sued the Defendant for negligence related to a 

surgical procedure. After the surgery, Plaintiff experienced continuous pain in her left arm, 

shoulder and across her chest. The Complaint alleges that this surgery was to add three stents 

to Plaintiff’s heart, but the Defendant decided to go through Plaintiff’s wrist. In prior similar 

surgeries, Plaintiff’s surgeon had gone through the groin. Plaintiff also alleges that during the 

surgery, she thought something had gone wrong based on the look on the Defendant’s face.  

“When a defendant health care practitioner moves for summary judgment and supports 

his motion with an expert declaration that his conduct met the community standard of care, the 

defendant is entitled to summary judgment unless the plaintiff comes forward with conflicting 

expert evidence. [Citation.]” (Borrayo v. Avery (2016) 2 Cal.App.5th 304, 310.)  

Defendant’s medical expert, Dr. Ludmer, declares that the Defendant met the standard 

of care at all times during his treatment of the Plaintiff. (Ludmer decl. ¶¶ 11-15.) Therefore, 

Defendant has shifted the burden by presenting evidence that he did not breach the standard of 

care. Plaintiff did not filed an opposition to Defendant’s motion or include any objections to 

Defendant’s evidence.  

The Court finds that the Defendant has shifted the burden on its motion for summary 

judgment and that Plaintiff has not presented any evidence showing a triable issue of material 

fact. Therefore, summary judgment is granted in favor of Defendant Dr. Karthik Reddy. 

Judgment shall be entered in Defendant’s favor.  
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 5.  TIME:  9:00   CASE#: MSC20-00413 
CASE NAME: ON DECK VS YOUNG 
HEARING ON ORDER OF EXAMINATION AS TO DIANE A YOUNG 
* TENTATIVE RULING: * 
 
 Vacated. 

  

 6.  TIME:  9:00   CASE#: MSC20-00798 
CASE NAME: DAVEN VS. WING ENTERPRISES 
HEARING ON MOTION TO/FOR PROTECTIVE OURDER AND FOR SANCTIONS 
FILED BY FRED DAVEN 
* TENTATIVE RULING: * 
 
 Appear by Zoom. 

  

 7.  TIME:  9:00   CASE#: MSC20-00798 
CASE NAME: DAVEN VS. WING ENTERPRISES 
HEARING ON MOTION TO/FOR ORDER COMPELLING RESPONSES TO SPEC 
INTERROGS, FILED BY WING ENTERPRISES, INC. 
* TENTATIVE RULING: * 
 
 Appear by Zoom. 

  

 8.  TIME:  9:00   CASE#: MSC20-02444 
CASE NAME: MENDONCA VS LEE ET AL 
HEARING ON DEMURRER TO COMPLAINT of MENDONCA FILED BY YOUNG HEE 
LEE 
* TENTATIVE RULING: * 
 
 Continued to 7/29/22 at 9:00 am per written Stipulation. 
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 9.  TIME:  9:00   CASE#: MSC21-00073 
CASE NAME: HELMING VS. ARCBYT 
HEARING ON MOTION TO/FOR SEAL PORTIONS OF EXHIBITS SUPPORTING 
DMR & MTN FILED BY ARCBYT, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a motion to seal portions of exhibits to the Declaration of Kimberly Lembo 
Abrams in support of a request for judicial notice filed in support of defendant ArcByt, Inc.'s 
demurrer and motion to strike. For the reasons set forth, and based on the Court's review of the 
documents subject to the sealing motion and the Court's findings below, the motion is granted. 
AB shall lodge an appropriate order in compliance with Cal. R. Ct. 2.551. 

Sealing Motion 

ArcByt, Inc. ("AB") filed a demurrer to Plaintiffs' Complaint and a motion to strike. In support of 
its demurrer and motion to strike, AB filed the Declaration of Kimberly Lembo Abrams which 
attaches 11 exhibits. AB has moved for an order allowing certain portions of those exhibits to be 
filed under seal, with redacted versions filed in the public records of the Court file. Specifically, 
AB seeks to seal certain specific, limited text in Exhibits 1-7 and 10. Plaintiffs do not oppose the 
sealing motion. 

The sealing motion and Abrams Declaration identify two categories of text which have been 
redacted from the publicly filed versions of the exhibits: (1) text which includes confidential, 
nonpublic business information, including information referring to other non-party companies, 
financial information and strategic business and financial information ("Confidential Business 
Information"); and (2) private personnel information regarding plaintiff Troy Helming's 
employment, including financial information related to his employment, and other 
private/nonpublic personal information, including personal identifying information, addresses 
and contact information, of Mr. Helming and third parties ("Personal Information"). The Abrams 
Declaration states that the Confidential Business Information is not public, and disclosure of that 
information could provide competitors and others with strategic business and financial 
information that would give the competitors an unfair advantage in the market and in 
negotiations with potential business partners. (Abrams Decl. ¶¶ 15-18.) The Personnel 
Information includes personal identifying information and private personnel information 
regarding Plaintiff and non-parties, including information that would be subject to a constitutional 
right of privacy under Valley Bank of Nevada v. Superior Court (1975) 15 Cal.3d 652. (Abrams 
Decl. ¶¶ 19, 20.) The Court notes that Exhibit 11 to the Abrams Declaration has redactions that 
appear to have been made when the filings were made in the Court of Chancery for the State of 
Delaware and are therefore not subject to the request to seal in this Court. 

Standards for Sealing Records 

"The trial court 'may order that a record be filed under seal only if it expressly finds facts that 
establish: [¶] (1) There exists an overriding interest that overcomes the right of public access to 
the record; [¶] (2) The overriding interest supports sealing the record; [¶] (3) A substantial 
probability exists that the overriding interest will be prejudiced if the record is not sealed; [¶] (4) 
The proposed sealing is narrowly tailored; and [¶] (5) No less restrictive means exist to achieve 
the overriding interest.' [Citation omitted.]" (McGuan v. Endovascular Technologies, Inc. (2010) 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   05/27/21 

 
 

- 7 - 

182 Cal.App.4th 974, 987 [quoting In re Providian Credit Card Cases (2002) 96 Cal.App.4th 
292, 298–299 and fn. 3].) (See also Cal. R. Ct. 2.550(d).)  

An order to seal balances the presumption of public access to Court records against interests of 
personal and financial privacy, and confidentiality of sensitive, proprietary business and financial 
information of the litigants. (See In re Providian Credit Card Cases, supra, 96 Cal.App.4th at 
300-301.) The order must be supported by findings based on a declaration or other evidence 
demonstrating the requisite showing of an overriding interest has been made to deny public 
access to the sealed materials. (See McGuan v. Endovascular Technologies, Inc., supra, 182 
Cal.App.4th at 987-989.) 

Defendant Has Made the Requisite Showing to Seal the Records in Question 

This case involves a private business dispute among an individual and certain privately held 
companies over a complex asset sale, employment and termination of employment, stock 
purchase, and disputed stock options and ownership rights. (Compare to In re Providian Credit 
Card Cases, supra, 96 Cal.App.4th at 309-310, involving a class action affecting a large number 
of potential class members with subject matter likely to generate substantial public interest.) The 
sealing motion seeks narrowly tailored relief, in which only limited, specific text in the eight 
exhibits is redacted based on its disclosure of the Confidential Business Information and 
Personal Information. The redactions provide what is reasonably the least restrictive means to 
accomplish the protection of that information under the circumstances. (Cal. R. Ct. 2.550(d)(4) 
and (5).) 

 Confidential Business Information  

The Confidential Business Information redacted from Abrams Exhs. 1-4 includes information 
regarding AB's acquisition of assets from Plaintiffs, tax issues, business plans, potential 
relationships or projects with third parties, and other sensitive business and financial information 
concerning the parties to these agreements. Abrams attests that to the best of her knowledge, 
the "complete" terms of the Asset Purchase Agreement and Stock Purchase Agreement, each 
as amended, have not been publicly disclosed and have been maintained confidential. (Abrams 
Decl. ¶ 15.) She states that the redacted contract language does not include language 
commonly used in the industry or in the larger business community. (Abrams Decl. ¶ 18.)  

Abrams also explains the potential competitive injury that AB could suffer if the redacted 
information were disclosed and cites specific examples of the effect disclosure of some of the 
redacted provisions on AB's business. (Abrams Decl. ¶¶ 16-17.) She explains the use that a 
competitor could make to AB's detriment if the redacted provisions were made public, and the 
competitive disadvantage AB could suffer if the competitor were able to obtain and use the 
information. (Id.) The Court notes that the redacted provisions of Exhibits 1-4 containing the 
Confidential Business Information generally are not the focus of the issues in dispute in the 
demurrer and motion to strike. 

The Court finds that AB has demonstrated an overriding interest in maintaining the 
confidentiality of the redacted Confidential Business Information sufficient to override any right 
or interest of the public in access to the redacted portions of Exhibits 1-4 under the 
circumstances, warranting sealing the records. (Cal. R. Ct. 2.550(d)(1), and (2); Universal City 
Studios, Inc. v. Superior Court (2003) 110 Cal.App.4th 1273, 1283 [party seeking to seal records 
must identify an overriding interest that overcomes the public's interest in access and "a 
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substantial probability that it will be prejudiced absent closure or sealing."]; McGuan v. 
Endovascular Technologies, Inc., supra, 182 Cal.App.4th at 987-989 [required showing made].) 
AB has also shown a substantial probability of prejudice if the redacted Confidential Business 
Information in Exhibits 1-4 is made public based on the competitive injury that may result to the 
company, warranting sealing those limited portions of the records under the circumstances. 
(Cal. R. Ct. 2.550(d)(3); McGuan v. Endovascular Technologies, Inc., supra, 182 Cal.App.4th at 
987-989; Universal City Studios, Inc. v. Superior Court, supra, 110 Cal.App.4th at 1283-1284 
[stating standard but finding the party seeking to seal did not demonstrate prejudice from 
disclosure of "nonfinancial terms" of a settlement agreement].)  

 Personal Information 

The Abrams Declaration describes the Personal Information AB seeks to seal as the Helming 
personnel information (redactions in Abrams. Exhs. 5-7) and personal identifying information 
(redactions in Abrams Exhs. 3, 5, 6 and 10). The personal financial information and other 
information related to Mr. Helming's employment subject to the redactions is limited. The sealing 
request protects personal financial information subject to Mr. Helming's general right to privacy 
in his financial affairs recognized in California. (Abrams Decl. ¶ 19; Universal City Studios, Inc. 
v. Superior Court (2003) 110 Cal.App.4th 1273, 1283-1284.) (See also generally Valley Bank of 
Nevada v. Superior Court, supra, 15 Cal.3d 652, 656 [in the context of a subpoena of an 
individual's bank records, recognizing that the right of privacy under California Constitution, 
Article 1, Section 1 "extends to one's confidential financial affairs …."].)  

The Court also finds that there is no overriding public interest or right of members of the public 
to obtain access to personal identifying information of Mr. Helming or third parties sufficient to 
override their privacy rights and interests in maintaining that information confidential, and that 
the information is properly sealed and redacted from the filed exhibits. (Abrams Decl. ¶ 20; 
Overstock.com, Inc. v. Goldman Sachs Group, Inc. (2014) 231 Cal.App.4th 471, 505, 510 
[confidential information of third parties not relevant to summary judgment issues warrants 
sealing].) The Court finds that the privacy rights and interests against public disclosure of the 
Personal Information overrides any interest of the public in access to that information, and that 
there is a potential risk of prejudice or injury to the individuals whose information is redacted if 
the Personal Information were not sealed. (Cal. R. Ct. 2.550(d)(1), (2), and (3).) 

The sealing motion is therefore granted. 

 

  

10.  TIME:  9:00   CASE#: MSC21-00073 
CASE NAME: HELMING VS. ARCBYT 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLTF'S CMPLT FILED 
BY ARCBYT, INC. 
* TENTATIVE RULING: * 
 
Before the Court is defendant ArcByt, Inc.'s motion to strike portions of the complaint. See Line 
11 below for related ruling. For the reasons set forth, the Court rules as follows: (1) motion to 
strike paragraphs 129, 137, 151, and 152 – denied; (2) motion to strike paragraphs 164 (false 
allegation) and paragraphs 148, 150(b), 157, 161, 166 and 169, and paragraphs 4 and 6 of the 
Prayer for Relief – denied as moot based on sustaining demurrer to first, second, third, fourth, 
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and fifth counts of the Complaint, with leave to amend; and (3) motion to strike paragraph 8 of 
Prayer for Relief – denied as moot based on Plaintiffs' agreement to withdraw Plaintiffs' prayer 
for attorneys' fees, without prejudice (Opp. to MTS p. 18, fn. 3). 

Standards Governing Motion to Strike 

The Court "may" strike allegations that are “irrelevant, false or improper matter” or any portion of 
a pleading "not drawn . . . in conformity with the laws of this state." (Code Civ. Proc. § 436(a) 
and (b).) In addition, allegations "neither supported by nor pertinent to an otherwise legally 
sufficient claim or defense" can be stricken. (Code Civ. Proc. § 431.10(b)(2).) 

Like a demurrer, the grounds for a motion to strike must appear on the face of the pleading or 
matters subject to judicial notice. (Code Civ. Proc. § 437.) "A motion to strike, like a demurrer, 
challenges the legal sufficiency of the complaint's allegations, which are assumed to be true." 
(Blakemore v. Superior Court (2005) 129 Cal.App.4th 36, 53 [citing Clauson v. Superior Court 
(1998) 67 Cal.App.4th 1253, 1255].)  

The Court is required to interpret the allegations of the Complaint "liberally . . . with a view to 
substantial justice between the parties" and does not "read the allegations in isolation." (Code 
Civ. Proc. § 452; Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.) Under Code of 
Civil Procedure § 436, the Court has discretion whether to strike portions of the complaint. 
(Code Civ. Proc. § 436; Clements v. T. R. Bechtel Co. (1954) 43 Cal.2d 227, 242; Colden v. 
Broadway State Bank (1936) 11 Cal.App.2d 428, 429.) 

Request for Judicial Notice 

AB filed a request for judicial notice in support of its demurrer and concurrently filed motion to 
strike portions of the Complaint, requesting judicial notice of Exhibits 1 through 11 attached to 
the Abrams Declaration as documents not reasonably subject to dispute under Evidence Code § 
452(h). Plaintiffs oppose the request as to Exhibit 9 (a "Quitclaim") and Exhibit 10 (stock 
certificates AB contends were issued to Green and show it holds shares in the defendant).  

A Court's ability to take judicial notice of documents in connection with a demurrer or motion to 
strike is subject to limitations. "A matter ordinarily is subject to judicial notice only if the matter is 
reasonably beyond dispute. [Citation omitted.] Although the existence of a document may be 
judicially noticeable, the truth of statements contained in the document and its proper 
interpretation are not subject to judicial notice if those matters are reasonably disputable. 
{Citation omitted.] . . . [¶] [A] court cannot by means of judicial notice convert a demurrer into an 
incomplete evidentiary hearing in which the demurring party can present documentary evidence 
and the opposing party is bound by what that evidence appears to show." (Fremont Indemnity 
Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 113-115.) (See also C.R. v. Tenant 
Healthcare Corp. (2009) 169 Cal.App.4th 1094, 1103–1104 [contents of document only 
accepted on a request for judicial notice if there is no factual dispute, or there cannot be a 
factual dispute as to what is being judicially noticed].)  

For the reasons set forth in the concurrent ruling on Defendant's demurrer, the Court (a) takes 
judicial notice of Abrams Exhibits 1-6, and (b) does not take judicial notice of Exhibits 7-10.  
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In connection with the motion to strike, the Court will take judicial notice of the Delaware 
pleadings (Abrams Exh. 11). The Court addresses the significance of the contents of those 
pleadings below. 

Analysis 

A. Motion to Strike "False" Allegations (Compl. ¶¶ 129, 137, 151, 152) 
 

AB contends these paragraphs should be stricken as "false" because they contradict statements 
made in pleadings sworn to be true by Mr. Helming and filed with the Court of Chancery in 
Delaware. (Abrams Exh. 11.) The Court takes judicial notice of the existence of those 
documents but not the truth or proper interpretation of the content of those documents. (Williams 
v. Southern California Gas Co. (2009) 176 Cal.App.4th 591, 600.)  In Williams, the Court held it 
is beyond the scope of the Court's role to determine the truth of facts in connection with a 
demurrer, and held that though the trial court could take judicial notice of discovery responses, it 
could not draw an inference of knowledge of a defect from the responses in ruling on the 
demurrer and then based on the inference, find the complaint untruthful. (Id.) As the Court 
explained, "We are unaware, however, of any authority that would permit a trial court to decide 
on a general demurrer that a complaint is false in whole or in part. Indeed, the rule is exactly to 
the contrary. A general demurrer admits the truth of all material facts properly pleaded {citation 
omitted]; a court ruling on a general demurrer is not empowered to 'ascertain whether the facts 
stated [in the complaint] are true or untrue.' [Citation omitted.]" (Id. [quoting Colm v. Francis 
(1916) 30 Cal.App. 742, 752].)  

Further, the statements made in the Delaware pleadings describing the internal investigation by 
AB do not directly contradict the allegations made in the paragraphs of the Complaint Defendant 
seeks to strike, particularly when other allegations of the Complaint are considered (Compl. ¶¶ 
122, 123, 130, 131, 138-142, 152.) These other allegations describe the investigation and some 
of the issues raised in the investigation. The Delaware pleadings do not state that at the time of 
Mr. Helming's termination he was provided with an explanation of cause for his termination and 
a right to refute the charges. (Compl. ¶¶ 129, 152.) The statements in the Delaware pleadings 
regarding Mr. Helming's participation on the investigation process and right to attorneys' fees for 
the investigation may also be subject to further explanation or additional context as they pertain 
to the allegations of the Complaint Defendant seeks to strike.  

B. Motion to Strike Compl. ¶¶ 164, 148, 150(b), 157, 161, 166 and 169, Prayer for 
Relief ¶¶ 4 and 6 
 

Paragraphs 164, 148, 150(b), 157, 161, 166 and 169 and paragraphs 4 and 6 of the Prayer for 
Relief all pertain to specific counts of the Complaint as to which the Court has sustained 
Defendant's demurrer, with leave to amend. As a result, the motion to strike those provisions is 
moot. 

C. Motion to Strike Prayer for Attorneys' Fees 
 

Defendant moved to strike paragraph 8 of the Prayer for Relief which seeks attorneys' fees. 
Plaintiffs have stated they withdraw the prayer for attorneys' fees, without prejudice to 
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reasserting the request. The motion to strike paragraph 8 of the Prayer for Relief is also moot as 
the prayer for attorneys' fees is no longer at issue. 

 
  

  

11.  TIME:  9:00   CASE#: MSC21-00073 
CASE NAME: HELMING VS. ARCBYT 
HEARING ON DEMURRER TO COMPLAINT of HELMING FILED BY ARCBYT, INC. 
* TENTATIVE RULING: * 
 

  

Before the Court is defendant ArcByt, Inc.'s demurrer to the complaint. For the reasons set forth, 
the Court rules as follows: the demurrers to the 1st (breach of contract), 2d (breach of the 
implied covenant), 3rd (aiding and abetting breach of fiduciary duty), 4th (fraud), 5th (promissory 
estoppel) and 6th (declaratory relief) counts are sustained, with leave to amend. 

Facts Relevant to the Demurrer 

Plaintiff Troy Helming alleges he developed new and valuable earth boring technology through 
companies he founded and whose assets he sold to defendant ArcByt, Inc. ("AB"). (Compl. ¶¶ 
25-33.) Plaintiffs allege as part of the sale, plaintiffs Green Reach, Inc. ("Green"), Pristine Sun 
Corp. ("Pristine"), and Earthgrid, were each given shares in AB in exchange for assets sold to 
AB, and Mr. Helming was given a right to purchase shares in AB from a third party company, 
Industry Capital. (Compl. ¶¶ 43-49.) Later, Mr. Helming was given an offer of employment by AB 
under an Offer Letter and a Grant Notice for stock options to purchase 1,900,000 shares in AB. 
(Compl. ¶¶ 50-53.) Mr. Helming's stock options would vest in phases, with the first set of options 
vesting one year from his employment start date under the Offer Letter, and the remainder 
vesting at the rate of 1/48th per month for the next 48 months. (Compl. ¶¶ 51-53.) Mr. Helming 
was employed by AB beginning in November 2018 as Chief Technology Officer ("CTO") and 
later became AB's Chief Development Officer until his employment was terminated "for cause" 
on April 10, 2020. (Compl. ¶¶ 51, 129, 130, 149 and Exh. A.)  

Plaintiffs allege AB hired an attorney (Mr. Furnald) as general counsel on January 1, 2020 who 
had represented Mr. Helming and his companies. (Compl. ¶¶ 70-83.) They allege Mr. Furnald, 
on the instruction of AB, ended his attorney-client relationship with Mr. Helming and his 
companies in February 2020, and then participated in an investigation by AB into alleged 
dishonesty or other misconduct by Mr. Helming, in which Mr. Furnald allegedly disclosed to AB 
confidential information he obtained in his attorney-client relationship with Mr. Helming and his 
companies. (Compl. ¶¶ 83-85, 111-128, 136.)  

Under the Grant Notice, all of Mr. Helming's vested and unvested stock options were deemed to 
automatically expire or be cancelled if his employment with AB was terminated for cause. 
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(Compl. ¶¶ 130-132.) In addition, under the Stock Purchase Agreement, a portion of the 
unvested shares acquired by Green in exchange for assets it sold to AB was subject to a 
repurchase option in favor of AB if Mr. Helming's employment with AB ended. (Compl. ¶¶ 133, 
134.) Plaintiffs allege Mr. Helming was not terminated for cause but for pretextual reasons to 
deprive him of his stock options and other benefits under his and his companies' contracts and 
AB. (Compl. ¶¶ 137, 143.) 

Standards Governing Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 
(1985) 39 Cal. 3d 311, 318.) (See also City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 
859, 865; Carloss v. County of Alameda (2015) 242 Cal. App. 4th 116, 123.) The Court deems 
the facts alleged to be true, "however improbable they may be." (Del E. Webb Corp. v. 
Structural Materials Co. (1981) 123 Cal. App. 3d 593, 604; Universal By-Products, Inc. v. City of 
Modesto (1974) 43 Cal.App.3d 145, 151.) The Court gives the complaint "a reasonable 
interpretation, reading it as a whole and its parts in their context." (Blank v. Kirwan, supra, 39 
Cal. 3d at 318.) Further, "In the construction of a pleading, for the purpose of determining its 
effect, its allegations must be liberally construed, with a view to substantial justice between the 
parties." (Code Civ. Proc. § 452.) 

In ruling on the demurrer, the Court is limited to consideration of the Complaint and matters of 
which the Court can take judicial notice. (Blank v. Kirwan, supra, 39 Cal.3d at 318; Donabedian 
v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994 ["In reviewing the ruling on a demurrer, a 
court cannot consider, as Mercury would have us do, the substance of declarations, matter not 
subject to judicial notice, or documents judicially noticed but not accepted for the truth of their 
contents. (Citations omitted.)"].)  

Defendant's Request for Judicial Notice 

AB filed a request for judicial notice in support of the demurrer and the concurrently filed motion 
to strike portion of the Complaint, requesting judicial notice of Exhibits 1 through 11 attached to 
the Abrams Declaration as documents not reasonably subject to dispute under Evidence Code § 
452(h). Plaintiffs oppose the request as to Exhibit 9 (a "Quitclaim") and Exhibit 10 (stock 
certificates AB contends were issued to Green and show it holds shares in Defendant).  

A Court's ability to take judicial notice of documents in connection with a demurrer or motion to 
strike is subject to limitations. "A matter ordinarily is subject to judicial notice only if the matter is 
reasonably beyond dispute. [Citation omitted.] Although the existence of a document may be 
judicially noticeable, the truth of statements contained in the document and its proper 
interpretation are not subject to judicial notice if those matters are reasonably disputable. 
{Citation omitted.] . . . [¶] For a court to take judicial notice of the meaning of a document 
submitted by a demurring party based on the document alone, without allowing the parties an 
opportunity to present extrinsic evidence of the meaning of the document, would be improper. A 
court ruling on a demurrer therefore cannot take judicial notice of the proper interpretation of a 
document submitted in support of the demurrer. [Citations omitted.] In short, a court cannot by 
means of judicial notice convert a demurrer into an incomplete evidentiary hearing in which the 
demurring party can present documentary evidence and the opposing party is bound by what 
that evidence appears to show." (Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 
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Cal.App.4th 97, 113-115.) (See also C.R. v. Tenant Healthcare Corp. (2009) 169 Cal.App.4th 
1094, 1103–1104 [contents of document only accepted on a request for judicial notice if there is 
no factual dispute, or there cannot be a factual dispute as to what is being judicially noticed].)  

Plaintiffs have not disputed Exhibits 1 through 8 to the Abrams Declaration as contract 
documents referred to in the allegations of the Complaint, though none are attached to the 
Complaint. The Court will take judicial notice of Exhibits 1 through 6, except that the Court does 
not take judicial notice of the proper interpretation of those documents where the interpretation 
and effect of the documents is reasonably susceptible to dispute.  

As to Exhibits 7 and 8 to the Abrams Declaration, though Plaintiffs have not disputed those 
documents, the documents are letters between Plaintiffs and a non-party to the action (Industry 
Capital). Exhibits 7 and 8 are not clearly referred to in any of the allegations of the Complaint, 
including paragraph 44 and others cited by Defendant or that those documents are the basis of 
any of the claims made in the Complaint. The Court declines to take judicial notice of Abrams 
Exhibits 7 and 8 in connection with the demurrer.  

The Court also will not take judicial notice of Exhibits 9 and 10. "Judicial notice under Evidence 
Code section 452, subdivision (h) is intended to cover facts which are not reasonably subject to 
dispute and are easily verified." (Gould v. Maryland Sound Industries, Inc. (1995) 31 Cal.App.4th 
1137, 1145 [refusing to take judicial notice of document defendant alleged was a written 
employment contract with plaintiff that plaintiff contended was only an offer].)The Quitclaim 
(Exhibit 9) is not expressly identified in the Complaint, Plaintiffs dispute the Quitclaim, the 
document on its face is between one of the plaintiffs and a third party not named in the action, 
and Plaintiffs' fourth cause of action for fraud, to the extent it implicates the Quitclaim, alleges 
Mr. Helming was induced to release his property rights based on fraud, making the document 
subject to dispute. On its face, the document was not executed contemporaneously with 
Exhibits 1 through 8 and is distinct from the series of related transactions Exhibits 1 through 8 
reflect.  

The stock certificates (Exhibit 10) are extrinsic evidence not properly presented by defendant 
and not properly considered by the Court on a demurrer. Ascherman v. General Reinsurance 
Corp. (1986) 183 Cal.App.3d 307, cited by AB, is distinguishable because there is no indication 
in the Court's brief opinion that there was any dispute regarding the documents of which judicial 
notice was requested, including their content or proper interpretation. 

The request for judicial notice of Exhibit 11, pleadings filed in the Delaware Court of Chancery, 
is not at issue on the demurrer and will be addressed in the ruling on the motion to strike.  

Plaintiffs' Use of "Counts" 

The Complaint pleads Plaintiffs' claims as "counts" which defendant AB interprets as "causes of 
action." California follows the "primary right" theory of pleading, which "provides that a 'cause of 
action' is comprised of a 'primary right' of the plaintiff, a corresponding 'primary duty' of the 
defendant, and a wrongful act by the defendant constituting a breach of that duty." (Crowley v. 
Katleman (1994) 8 Cal.4th 666, 681, citing McKee v. Doud (1908) 152 Cal. 637, 641.) Counts 
"are merely ways of stating the same cause of action differently." (Bay Cities Paving & Grading 
v. Lawyers' Mutual Ins. Co. (1993) 5 Cal.4th 854, 860, fn. 1 ["We have previously noted that the 
two terms are often used imprecisely and indiscriminately," citing Slater v. Blackwood (1975) 15 
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Cal.3d 791, 796].) Because Plaintiffs' Complaint uses the term "count," the Court will sometimes 
use that term in this ruling. 

Analysis of General Demurrers 
 

 1st Count – Breach of Contract 

In Plaintiffs single "Count One" for breach of contract, Plaintiffs refer to the Stock Purchase 
Agreement between AB and Green, an Offer Letter between AB and Mr. Helming, and a Grant 
Notice between Mr. Helming and AB which in turn incorporates a 2018 Equity Incentive Plan 
(the "Plan") which are apparently the contracts subject to this count. (Compl. ¶¶ 147, 148, 150; 
RJN Exhs. 3-6.) Other allegations preceding Count One identify other contracts, such as the 
Asset Purchase Agreement, though it is not clear to the Court whether Plaintiffs allege any 
breach of that contract. None of the contract documents are attached (paragraph 147 incorrectly 
alleges the Stock Purchase Agreement is attached).  

AB in its demurrer and reply asserts: (a) there is no claim for breach of the Offer Letter because 
it was "at will" (Abrams Exh. 5 [Offer Letter ¶ 5]); (b) there is no claim for breach of the Grant 
Notice because Mr. Helming waived any right to damages under the Grant Notice when the 
options are cancelled or expire unexercised [Abrams Decl. Exh. 6 [Grant Notice, Plan ¶ 10(d)]; 
(c) termination of Mr. Helming's employment for any reason cancelled his unvested stock 
options under the Grant Notice; and (d) AB's Plan Administrator's determination of "cause" for 
termination is "binding and conclusive" under the Grant Notice and the Plan, and therefore Mr. 
Helming's vested stock options were also validly divested based on the conclusive "cause" 
finding, leaving Mr. Helming no claim or remedy for breach of the Offer Letter or the Grant 
Notice (Reply p. 7). The Court notes that the copy of the Plan attached to the Grant Notice in 
Abrams Exh. 6 does not appear to include this "cause" provision quoted in the termination 
notice, Exh. A to the Complaint. 

Count One for breach of contract also alleges a breach of contract based on AB's failed exercise 
of the option to repurchase certain of Green's unvested shares upon Mr. Helming's termination 
without complying with the payment requirement by the deadline under the Stock Purchase 
Agreement. (Compl. ¶¶ 147, 150; Abrams Exhs. 3 and 4.) The Complaint alleges that in order 
for AB to exercise the option to repurchase Green's unvested shares, it had to do so by paying 
cash within a specified period after Mr. Helming's termination, and that AB failed to effectuate 
the repurchase within the strict terms of the option, including not making the payment by the 
deadline, allegations deemed to be true for purposes of ruling on the demurrer. (Compl. ¶¶ 133, 
134, 150.) In its demurrer and reply, AB argues a different interpretation of the provisions of the 
Stock Purchase Agreement, contending there is no deadline set in the Stock Purchase 
Agreement for payment of the option price, only for its exercise. (Reply p. 8.)  

The Court is not persuaded by defendant's arguments that AB essentially could terminate Mr. 
Helming's employment allegedly for cause, then divest the employee of vested stock options 
under the Grant Notice based on that "for cause" determination, and then argue that Mr. 
Helming has no legal recourse or remedy to address the propriety of AB's conduct, no right to 
damages, and no right to review the "cause" determination to determine whether AB violated the 
Grant Notice and related agreements. Such a position would essentially render the employment 
agreement, Grant Notice and Plan illusory by leaving AB with the absolute right to terminate Mr. 
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Helming's rights and interests under the Grant Notice even in shares which had vested, with AB 
and its Plan Administrator being the exclusive arbiters of their own conduct. (See Harris v. TAP 
Worldwide, LLC (2016) 248 Cal.App.4th 373, 385 ["A contract is unenforceable as illusory when 
one of the parties has the unfettered or arbitrary right to modify or terminate the agreement or 
assumes no obligations thereunder. [Citations omitted.]"].)  

The Court is also not persuaded by AB's argument that Mr. Helming waived all right to damages 
based on the language of paragraph 13 of the Grant Notice, or that Mr. Helming would have no 
right to specific performance as a remedy to restore Mr. Helming's vested stock options if he 
were to prove the "cause" termination was invalid and that he is entitled to have his vested 
shares restored, even if AB could demonstrate paragraph 13 of the Grant Notice bars a 
damages remedy for loss of the vested stock. (See Civ. Code § 3384 [specific performance 
available when no adequate remedy at law exists]; Steinmeyer v. Warner Cons. Corp. (1974) 42 
Cal.App.3d 515, 519-520 [collecting cases addressing injunction for specific performance for 
transfer of stock, in that case holding Code of Civil Procedure § 526 provision that an injunction 
will not issue to prevent a breach of contract did not preclude issuance of an injunction to permit 
exercise of offset rights in connection with stock purchase transaction]; Krouse v. Woodward 
(1895) 110 Cal. 638, 642-643.) Indeed, "For every wrong there is a remedy." (Civ. Code § 
3523.) 

The parties' disputed interpretation of the repurchase option exercise provisions of the Green 
Stock Purchase Agreement make the determination of whether there was a breach or failure to 
perform in accordance with the repurchase option under that agreement improper on a 
demurrer. (Fremont Indemnity Co. v. Fremont General Corp., supra, 148 Cal.App.4th 97, 113-
115.) AB's argument in its Reply that there is no time deadline set for AB to pay the repurchase 
option price (Reply p. 8, ll. 9-10, 14), and Plaintiffs' allegations that the option repurchase price 
was required to be paid within a specified time frame and was never tendered (Compl. ¶ 134) 
give rise to disputed issues regarding the interpretation, performance requirements, and alleged 
breach of the repurchase option not properly resolvable on demurrer. (Id.) 

To the extent Plaintiffs claim that count one for breach of contract alleges a breach of Mr. 
Helming's Offer Letter, the Complaint does not explicitly allege that he was an "at will" 
employee, as AB points out, or that there was an implied contractual term limiting AB's power to 
terminate Mr. Helming at will. (See Coltran v. Rollins Hudig Hall (1998) 17 Cal.4th 93, 96 fn. 1 
["the contractual limitation on the employer's at-will power of termination is implied, arising, as 
the trial judge apparently determined, from preliminary negotiations and the text of a letter 
defendants set plaintiff in response to a request for additional assurance of 'permanent 
employment' before accepting the employment offer."].) Plaintiffs' position that Mr. Helming's 
termination was not "for cause" because he was not accorded the notice and opportunity for 
response required in a "cause" termination is based on employment contracts in which the 
courts found there was an implied limitation on the employer's at-will termination rights. (Coltran 
v. Rollins Hudig Hall (1998) 17 Cal.4th 93, 96 fn. 1 and 108; Nakai v. Friendship House Assn. of 
American Indians, Inc. (2017) 15 Cal.App.5th 32, 43-44.)  

Plaintiffs clearly allege their position that AB did not terminate Mr. Helming "for cause" despite 
its statements to the contrary. However, it is not clear from the allegations of the Complaint 
whether Plaintiffs contend there was an implied limitation on the at-will termination rights in the 
Offer Letter to only terminate Mr. Helming for cause, such that AB's alleged failure to terminate 
him for cause could be a breach of his employment agreement. It is not clear whether Plaintiffs 
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are alleging the Offer Letter itself was breached, whether the Grant Notice was breached based 
on any implied limitation on AB's at-will termination rights, or that with respect to these contracts, 
Plaintiffs are only alleging a breach of contract related to the Grant Notice occurred when AB 
falsely claimed Mr. Helming was terminated for cause and cancelled his stock options.  

The allegations of this count, including paragraphs 147, 148 and 150 stating the claims of 
breach of contract, when considered with the 145 preceding allegations incorporated into this 
count, are so commingled, confusing, uncertain, and ambiguous as to what terms of which 
contracts made with which Plaintiffs were allegedly breached, and by which acts and omissions 
of AB, that the Count finds the demurrer to this count should be sustained. The general 
demurrer to the first count for breach of contract is therefore sustained, with leave to amend, 
so that Plaintiffs can plead the alleged breaches of the disparate contracts between the different 
Plaintiffs and AB in separate causes of action, with the governing contract documents attached.  

 2nd Count – Breach of the Implied Covenant 

AB demurs to the breach of the implied covenant claim but argues only that it is defective 
because Plaintiffs rely on the same allegations as their breach of contract cause of action, and 
are seeking the same damages in this cause of action as their breach of contract claim. Citing 
Careau & Co. v. Security Pacific Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1395, they 
contend Plaintiffs have failed to plead a distinct breach separate from the breaches of contract 
of the express contract provisions in the first cause of action. The Court disagrees.  

"[I]n California every contract contains an implied covenant of good faith and fair dealing that 
'neither party will do anything which will injure the right of the other to receive the benefits of the 
agreement.' [Citations, internal omitted.]" (Wolf v. Walt Disney Pictures & Television (2008) 162 
Cal.App.4th 1107, 1120 [quoting Kransco v. American Empire Surplus Lines Ins. Co. (2000) 23 
Cal.4th 390, 400].) The covenant "finds particular application in situations where one party is 
invested with a discretionary power affecting the rights of another. Such power must be 
exercised in good faith. [Citations omitted.]" (Carma Developers (Cal.), Inc. v. Marathon Dev. 
Cal., Inc. (1992) 2 Cal.4th 342, 372.)  

The implied covenant of good faith and fair dealing operates as a check on what would 
otherwise be an unfettered right to terminate or deprive another party of the benefits of a 
contract. (Harris v. TAP Worldwide, LLC, supra, 248 Cal.App.4th at 385.) "[F]or decades, 
California appellate courts held that a contract vesting a party with the authority to alter the 
agreement does not render it illusory. This is because the implied covenant of good faith and fair 
dealing or generalized fairness concerns limit the contracting party's authority to modify 
contractual terms. [Citations omitted.]" (Id. at 388.) 

The Court in King v. U.S. Bank National Association (2020) 53 Cal.App.5th 675 ("King") upheld 
a jury verdict against the bank for breach of the implied covenant in an at-will employment 
agreement. The employee in King argued that the employer had arbitrarily exercised the 
employer's termination rights to avoid paying the employee the bonus he would have been 
entitled to. (King, supra, 53 Cal.App.5th at 707.) As the Court explained in upholding the jury's 
determination that the bank was liable for breach of the employee's at-will employment 
agreement: 

We find the following explanation in Guz [v. Bechtel National, Inc. 
(2000) 24 Cal.4th 317] more pertinent: "[T]he [implied] covenant 
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prevents a party from acting in bad faith to frustrate the 
contract's actual benefits. Thus, for example, the covenant 
might be violated if termination of an at-will employee was a mere 
pretext to cheat the worker out of another contract benefit to which 
the employee was clearly entitled, such as compensation already 
earned." (Guz v. Bechtel National, Inc., supra, 24 Cal.4th at p. 
353, fn. 18.) The jury here found King had earned a bonus 
pursuant to the 2012 Plan as of the date of his termination. U.S. 
Bank does not challenge that finding. As we explained ante, the 
jury's finding that U.S. Bank's desire to deprive King of the bonus 
was a substantial motivating reason for terminating him is 
supported by substantial evidence.  

(Id. [emphasis added; italics in original].) 

There are facts alleged in this count of the Complaint and the incorporated allegations preceding 
it that do not merely allege breaches of express covenants in the underlying agreements, and 
those facts alleged could give rise to potential claims for breach of the implied covenant. 
Plaintiffs allege that AB acted in bad faith in a scheme designed to terminate Mr. Helming's 
employment to defeat his vested option rights under the Grant Notice, to try to repurchase 
unvested shares from Green Beach under the Stock Purchase Agreement at substantially less 
than their value at the time of the repurchase, and to otherwise deprive Plaintiffs of the 
contractual benefits they negotiated in entering into the agreements described in the Complaint. 
(Compl. ¶¶ 160-169.)  Plaintiffs allege that Mr. Helming's termination allegedly for cause was 
pretextual, and the true aim was to deny Plaintiffs the benefits to which they were entitled under 
the various contracts for the sale of Plaintiffs' IP and other assets through the stock and stock 
options granted in connection with the sale. (Id.) These allegations are not unlike the claims 
made by the employee in King who would have received a bonus had he not been terminated 
by the bank to frustrate his right to obtain that benefit.  

However, like count one, count two covers multiple different contracts between different 
Plaintiffs and AB without alleging what covenants Plaintiffs contend were implied into each of 
the contracts, which of those implied covenants were breached under which contracts, and what 
acts and omissions of Defendant with respect to each such implied covenant allegedly 
constitutes the breach. The allegations are commingled, confusing, uncertain, and ambiguous, 
warranting the Court sustaining the demurrer to this count as pled, for the same reasons as the 
count for breach of contract. Any amended pleading should separately allege breach of the 
implied covenant causes of action based on the separate contracts on which Plaintiffs' claims 
are based.  

3rd Count – Aiding and Abetting Breach of Fiduciary Duty 

The Court in Casey v. U.S. Bank National Assn. (2005) 127 Cal.App.4th 1138 addressed what 
must be pled to allege liability for aiding and abetting an intentional tort: 

" 'Liability may … be imposed on one who aids and abets the 
commission of an intentional tort if the person (a) knows the 
other's conduct constitutes a breach of duty and gives substantial 
assistance or encouragement to the other to so act or (b) gives 
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substantial assistance to the other in accomplishing a tortious 
result and the person's own conduct, separately considered, 
constitutes a breach of duty to the third person.' [Citations 
omitted.]"  

(Id. at 1144 [quoting Fiol v. Doellstedt (1996) 50 Cal.App.4th 1318, 1325–1326].)  

AB relies on Janken v. GM Hughes Electronics (1996) 46 Cal.App.4th 55 ("Janken") for the 
proposition that an employer corporation cannot aid and abet an employee in the commission of 
a tort because the corporation can only act through its employees such that the employer and 
employee are not separate persons for purposes of stating this claim. (Id. at 77-78.) Janken was 
decided under Government Code ¶ 12940 and stated the issue presented for determination as 
"whether it can properly be said that a corporate employee is 'aiding and abetting' his or her 
corporate employer when the corporate employee acts on behalf of the corporation by making a 
personnel decision or, more precisely, whether this is the meaning intended by the Legislature" 
when it enacted Government Code § 12940. (Id.) The Court held that the statute's aiding and 
abetting provision was not intended to make individual supervisory employees liable for 
implementing the corporate employer's personnel decision. (Id. at 78-79.)  

In Nasrawi v. Buck Consultants LLC (2014) 231 Cal.App.4th 328, the Court held that the fifth 
amended complaint in that case adequately alleged aiding and abetting a breach of fiduciary 
duty. The pleading there alleged that the county employee's association breached fiduciary 
duties to the plaintiff employees in various ways, including using an imprudent assumed 
actuarial rate of return. The plaintiffs also stated a cause of action for aiding and abetting a 
breach of fiduciary duty against the actuarial consulting firm and an individual who provided 
actuarial services to the association and who "knew" the association was breaching its fiduciary 
duties and provided encouragement and assistance to the association's breach of duty by 
verifying the soundness of the association's actuarial practices and failing to warn of their 
consequences. (Id. at 343-344.) The claims for aiding and abetting in that case were not made 
against individuals employed within the association but against an independent company and an 
individual.  

Plaintiffs cite People ex rel. Herrera v. Stender (2012) 212 Cal.App.4th 614, in which the Court 
held the complaint stated a claim for aiding and abetting a breach of fiduciary duty against a law 
firm and an individual attorney of that firm. The complaint alleged that the law firm and the 
individual attorney allowed a disbarred attorney in effect to continue to represent clients despite 
his disbarment by "providing the means for [the disbarred attorney] to continue his law practice." 
(Id. at 638.) The firm and individual attorneys at the firm aided and abetted the disbarred 
attorney's continued practice by signing pleadings and documents and appearing in immigration 
court to represent clients to whom the disbarred attorney was giving factual and legal advice. 
(Id.) The agent immunity rule applies when the corporate employee is acting on behalf of the 
corporate entity, and the Court found the disbarred attorney in that case was not acting on 
behalf of the corporation but for his own benefit or individual advantage. (Id. at 639.) 

Plaintiffs allege that Furnald as Plaintiffs' counsel until early February 2020 (Compl. ¶¶ 83, 85, 
115-119) owed fiduciary duties of loyalty and confidentiality to Plaintiffs. They allege Furnald 
breached his fiduciary duties to them by participating in AB's investigation of Mr. Helming for 
alleged dishonesty and other misconduct and in the course of the investigation, disclosing 
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confidential information to AB gained from his representation of Plaintiffs. (Compl. ¶¶ 111-128, 
170-177.)  

AB contends that based on Mr. Furnald's resignation from representing Mr. Helming and his 
companies over a period of weeks following his employment by AB, Mr. Furnald could not have 
breached his duty of loyalty by representing an adverse party. (Dem. p. 17, ll. 13-16.) The Court 
disagrees. The Complaint alleges an overlapping time frame in which Mr. Furnald represented 
AB and became employed by AB while he also represented Mr. Helming and his companies, 
and facts that suggest conflicts may have arisen in that time frame or even before. (Compl. ¶¶ 
70-85, 110-119, 125-128.) (See also Cal. Rules of Prof. Cond. 1.9.) 

AB also contends the allegations that Mr. Furnald disclosed "confidential information" obtained 
in representing Plaintiffs in the course the investigation by AB are conclusory. (Dem. p. 17, ll. 
17-24.) The Court does not find the allegations that Mr. Furnald disclosed confidential 
information to be conclusory for purposes of demurrer; detailing in a Complaint the confidential 
or privileged information alleged disclosed by Mr. Furnald in breach of his duties as counsel to 
Plaintiffs would seem to defeat the confidentiality and privilege Plaintiffs allege Furnald should 
have protected. The duty not to disclose client confidential and privileged information does not 
end when the client relationship terminates. (Bus. & Prof. Code § 6068(e)(1); Cal. Rules of Prof. 
Cond. 1.6(a).)  

Plaintiffs, however, have not alleged that Furnald was acting for his own advantage or benefit in 
allegedly breaching his fiduciary duties to Plaintiffs rather than merely acting as an agent for AB 
in the course of his duties as its employee, allegations which Herrera and the other decisions 
cited above suggest are essential to create a separateness between Furnald and the 
corporation in order for an aiding and abetting claim to be stated. Therefore, the demurrer to this 
count is sustained, with leave to amend. 

 4th Count – Fraud 

The elements of a claim for fraud are " '(a) misrepresentation (false representation, 
concealment, or nondisclosure); (b) knowledge of falsity (or 'scienter'); (c) intent to defraud, i.e., 
to induce reliance; (d) justifiable reliance; and (e) resulting damage.' [Citation omitted.]" (Lazar v. 
Superior Court (1996) 12 Cal.4th 631, 638 ("Lazar").) Each element of a claim for fraud must be 
pled with facts and with specificity. (Reeder v. Specialized Loan Servicing LLC (2020) 52 
Cal.App.5th 795, 803 [quoting Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 
26, 47 that " 'Every element of the cause of action for fraud must be alleged in the proper 
manner (i.e., factually and specifically).' [internal quotation marks omitted]."]. Lazar, supra, 12 
Cal.4th at 64.) Liberal pleading rules are not applied to a fraud claim in light of the particularity 
requirement. (Id.)  

The Complaint alleges AB's director Mr. Bosheizen told Mr. Helming in a phone call that if he did 
not waive his buyout rights as to the shares of AB held by Industry Capital, then the new round 
of financing would "blow up," there would be "dire consequences" for AB, the then-pending third 
party investment under negotiation would "collapse," and AB would run out of funds. (Compl. ¶¶ 
103, 182.) AB argues these allegations are insufficient to allege essential elements of a claim for 
fraud, including AB's knowledge of the falsity of the statement when it was made. The Court 
agrees. 
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Plaintiffs allege that Mr. Bosheizen "did not believe" the statement when he made it, but do not 
allege the statement was false when Mr. Bosheizen made it or that he made the statement with 
intent to defraud Mr. Helming. (Compl. ¶¶ 104, 183.) Plaintiffs cannot rely on a general 
allegation that AB was involved in a "scheme" and a definition of that term which includes 
"dishonesty" to plead with particularity knowledge of falsity and intent to defraud as the case law 
requires.   

AB also contends the statement that the investor would not proceed with the investment and AB 
would run out of funds is a nonactionable opinion or prediction of future events. (Cansino v. 
Bank of America (2014) 224 Cal.App.4th 1462, 1469-1470 [future market forecast nonactionable 
prediction or speculation].) " '[Predictions] as to future events, or statements as to future action 
by some third party, are deemed opinions, and not actionable fraud.' (4 Witkin, Summary of Cal. 
Law (8th ed. 1974) Torts, § 447, p. 2712.)" (Nibbi Bros. v. Home Fed. Sav. & Loan Assn. (1988) 
205 Cal.App.3d 1415, 1423.) 

Plaintiffs rely on an exception to the rule by which "[a] statement couched as an opinion, by one 
having special knowledge of the subject, may be treated as an actionable misstatement of fact. 
[Citations omitted.]" (Furla v. Jon Douglas Co. (1998) 65 Cal.App.4th 1069, 1080-1081 
[statement by broker of estimated square footage].) As the Court in Cohen v. S & S Construction 
Co. (1983) 151 Cal.App.3d 941 explained, "there are exceptions to this rule: "(1) where a party 
holds himself out to be specially qualified and the other party is so situated that he may 
reasonably rely upon the former's superior knowledge; (2) where the opinion is by a fiduciary or 
other trusted person; [and] (3) where a party states his opinion as an existing fact or as implying 
facts which justify a belief in the truth of the opinion.' [Citation omitted.]" (Id at 946 [quoting 
Borba v. Thomas (1977) 70 Cal.App.3d 144, 152].)  

Where the misrepresentations alleged are not "merely" predictions of future events but embody 
present facts as well, the misrepresentations can potentially be actionable. (Public Employees' 
Retirement System v. Moody's Investors Service, Inc. (2014) 226 Cal.App.4th 643, 662, 665 
["We thus agree with CalPERS that the record supports the inference that the ratings were not 
merely predictions regarding the SIVs' future value, but affirmative representations regarding the 
present state of their financial health and, more specifically, regarding their capacity to provide 
payments to investors as promised (which capacity they did not in fact have."].) The Complaint 
as pled does not allege sufficient facts to bring Mr. Bozheisen's statements into the foregoing 
line of authorities, but Plaintiffs may be able to plead such facts, including facts showing Mr. 
Bosheizen had superior knowledge of existing facts regarding the investor's position regarding 
the financing, and that there were misrepresentations of present facts embodied within the 
alleged misrepresentation regarding the collapse of the financing negotiations without Mr. 
Helming's waiver of his buyout rights.  

The demurrer to the fourth count for fraud is sustained, with leave to amend. 

 5th Count – Promissory Estoppel 

The underpinnings of promissory estoppel are equitable, as the California Supreme Court 
explained in Kajima/Ray Wilson v. Los Angeles County Metropolitan Transportation Authority 
(2000) 23 Cal.4th 305, "Promissory estoppel is 'a doctrine which employs equitable principles to 
satisfy the requirement that consideration must be given in exchange for the promise sought to 
be enforced.' [Citations omitted.]" (Id. at 310.) "Promissory estoppel does not apply if the 
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promisee gave actual consideration and, therefore, a cause of action for promissory estoppel is 
inconsistent with a cause of action for breach of contract based on the same facts. [Citation 
omitted.]" (Newport Harbor Ventures, LLC v. Morris Cerullo World Evangelism (2016) 6 
Cal.App.5th 1207, 1224.)  

Plaintiffs contend they can plead in the alternative where a contract may fail for lack of 
consideration. (Newport Harbor Ventures, LLC v. Morris Cerullo World Evangelism, supra, 6 
Cal.App.5th at 1225 [plaintiff may plead alternative theories and make inconsistent allegations 
when "a pleader is in doubt about what actually occurred or what can be established by the 
evidence."].) Defendant argues Plaintiffs nevertheless cannot allege alternative sworn facts. 
(See Faulkner v. Cal. Toll Bridge Authority (1953) 40 Cal.2d 317, 328.) Defendant argues that 
Plaintiffs have alleged their receipt of consideration in the form of compensation for Mr. 
Helming's services and shares in AB, and Plaintiffs' continued retention of at least a portion of 
the consideration received under the various contracts alleged in the Complaint, including the 
Grant Notice and the Stock Purchase Agreement. (Compl. ¶¶ 5, 6, 51, 52, 133, 150, 160, 169.) 
Even though the Court will not consider the Quitclaim in assessing the sufficiency of this count 
in the face of AB's demurrer, these cited factual allegations tend to undermine the absence of 
actual consideration received by one or more of the Plaintiffs in exchange for Plaintiffs' promises 
to AB. Those factual allegations therefore tend to undermine the availability of promissory 
estoppel as an alternative theory of recovery.  

This count, like the first and second counts, however, suffers from significant ambiguity as to 
which contract or contracts Plaintiffs contend may suffer from a failure of consideration, and 
what facts related to the parties' promises or performance under the particular contract or 
contracts support the alternative promissory estoppel theory. Though the allegations cited above 
indicate Plaintiffs may not be able to allege the facts necessary to state a promissory estoppel 
claim, the Court will sustain the demurrer to this count with leave to amend. 

 6th Count - Declaratory Relief 

Both parties merely rely on their respective positions regarding the deficiencies or adequacies of 
the five prior counts as determining the sufficiency of this count. Based on the deficiencies of the 
preceding counts and the Court's sustaining the demurrer to the prior counts with leave to 
amend, the Court sustains the demurrer to this count with leave to amend to allow Plaintiffs to 
amend the allegations of this count consistent with amendments made to the preceding claims. 

 

  

12.  TIME:  9:00   CASE#: MSC21-00123 
CASE NAME: SISTEK VS. FITZPATRICK 
HEARING ON DEMURRER TO COMPLAINT of SISTEK FILED BY FDRW, INC. 
* TENTATIVE RULING: * 
 
  
Before the Court is Defendant FDRW, Inc. (“Defendant” or “FDRW”)’s Demurrer. The Demurrer 

relates to Plaintiff Richard Sistek (“Plaintiff” or “Sistek”)’s complaint for (1) breach of contract; (2) 

fraud and deceit; (3) negligent misrepresentation; (4) breach of Civ. Code § 1102; (5) rescission; 

(6) negligent construction; (7) negligent design; (8) negligent property inspection; (9) breach of 
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implied warranty; (10) violation of civil code § 2079; and (11) professional negligence. Only the 

eighth cause of action is alleged against Defendant FDRW. 

Defendant demurs to Plaintiff’s cause of action for negligent property inspection pursuant to 

Code of Civil Procedure (“CCP”) § 430.10(e) on the grounds that FDRW did not owe Plaintiff a 

duty. 

For the following reasons, the Demurrer is sustained, with leave to amend. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Factual Background 

Plaintiff purchased the property 1551 Denkinger Court, Concord, CA from Defendant David 
Edward Fitzpatrick on or about December 2018. (Complaint at ¶ 12.) Plaintiff alleges that 
Defendant Fitzpatrick misrepresented that the Property was free of “defective and 
malfunctioning conditions, free of conditions that were not in compliance with applicable building 
codes, free of water intrusion, leaks, moisture penetration, mold and milder, and was free of 
other material defects affecting the value and desirability of the Property.” (Id. at ¶ 13.) 

Plaintiff alleges that Defendant FDRW is an inspection company hired by Defendant Fitzpatrick 
to inspect the Property and make repair recommendations prior to the sale of the property to 
Plaintiff. (Complaint at ¶ 14.) Plaintiff alleges that FDRW’s recommendations negligently fell 
below the standard of care. (Id.) Two of FDRW’s recommendations are attached to the 
complaint: one dated December 12, 2017 and one dated August 21, 2018 and both directed to 
Defendant David Fitzpatrick. (Complaint at ¶ 15, Ex. B; ¶ 17, Ex. C.) Both FDRW reports 
recommend repairs related to mitigation of water related settlement and fluctuation issues.  

Plaintiff alleges that Defendant Fitzpatrick installed a French drain and sump pump in front of 
the property but that this repair “fell below the standard of care and was highly ineffective;” 
specifically, while it removes excess water from the front of the property it does not address the 
moving foundation. (Complaint at ¶ 18.) Plaintiff alleges that Defendant Fitzpatrick made 
cosmetic changes to hide the severity of the foundation issues. (Id. at ¶ 19.) 

Plaintiff alleges that Defendant FDRW breached their duty to exercise reasonable skill and 
diligence in inspecting the property by inspecting the property in a negligent manner and 
proximately and legally causing Plaintiff to purchase the property in a defective condition. 
(Complaint at ¶ 64.) 
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Analysis 

Defendant DRW demurs to Plaintiff’s cause of action for negligent property inspection on the 
grounds that it did not owe Plaintiff a duty of care. Specifically, Defendant argues that Plaintiff 
did not hire FDRW to perform any inspection and in the absence of privity of contract between 
them, there is no duty of care to a future purchaser. (Dem. at 4:9-15 [citing Leko v. Cornerstone 
Building Inspection Service (2001) 86 Cal.App.4th 1109].) In opposition, Plaintiff argues that the 
repair recommendations made by FDRW were inadequate and contributed to the damages 
suffered by Plaintiff as a subsequent purchaser of the property. (Opp. at 4:15-17.) Plaintiff 
further argues that contractual privity is not required for negligent property inspection. (Opp. at 
4:21-27 [citing cases].) 

Plaintiff fails to distinguish Leko. Furthermore, plaintiff’s case law in support of its contractual 
privity argument are inapt. Leko also involved a residential home purchase. In that case, 
plaintiffs alleged that the sellers and realtors failed to disclose defects in the property and had 
actively concealed major structural damage caused by the Northridge earthquake in 1994. The 
realtors cross-complained for equitable indemnity, contribution, and declaratory relief against 
several home inspection companies. One home inspection company had been retained by the 
purchasers to perform a general inspection of the property, and had prepared a report before 
the sale was consummated. Two other home inspection companies had inspected the property 
and prepared reports for an unrelated prospective purchaser.  

With respect to the latter two home inspection companies, the Court found that the realtors’ right 
to seek equitable indemnification from them depended on whether those inspection companies 
owed a duty to purchasers and may be held jointly and severally liable to purchasers for the 
nondisclosure of certain defects. (Leko, supra, 86 Cal.App.4th at p. 1120.) Specifically, the 
Court found that “[b]ecause their only connection with Purchasers was through their inspection 
reports, such a duty must arise from representations contained in those reports, rather than 
negligence in the course of the inspections themselves.” (Id.) 

Here, Plaintiff has only alleged that Defendant FDRW inspected the property in a negligent 
manner. There are no allegations of specific misrepresentations contained in those reports. 
Though unclear, Plaintiff’s theory of liability appears to be that Defendant Fitzpatrick made 
inadequate repairs to the property in reliance on Defendant FDRW’s reports. It is unclear how 
that would support a negligence claim against Defendant FDRW.  

None of the cases cited by Plaintiff in Opposition to the Demurrer hold that an inspector can be 
held liable to a non-contracting party on a theory of negligent inspection. All of them considered 
exceptions to the general principle that there is no duty to third parties, and found a special 
relationship between the parties in order to conclude the duty. The seminal case of Biakanja v. 
Irving (1958) 49 Cal.2d 647 (Biakanja) sets forth the test for determining the existence of an 
exceptional duty to third parties.  

“The determination whether in a specific case the defendant will be held liable to a third person 
not in privity is a matter of policy and involves the balancing of various factors, among which are 
[1] the extent to which the transaction was intended to affect the plaintiff, [2] the foreseeability of 
harm to him, [3] the degree of certainty that the plaintiff suffered injury, [4] the closeness of the 
connection between the defendant's conduct and the injury suffered, [5] the moral blame 
attached to the defendant’s conduct, and [6] the policy of preventing future harm.” (Centinela 
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Freeman Emergency Medical Associates v. Health Net of California, Inc. (2016) 1 Cal.5th at 
994, 1013-14.) 

Plaintiff’s argument that he is a “foreseeable third party” who would be harmed by FDRW’s 
negligent inspections is not supported by allegations in the Complaint. Furthermore, this is an 
incomplete Biakanja analysis. Plaintiff also appears to conflate the actions of Defendant 
Fitzpatrick with the recommendations of Defendant FDRW when he argues that “FDRW in 
conducting its inspections and providing repair recommendations to Fitzpatrick did so in a 
negligent manner that did not remedy the underlying conditions that caused water intrusion and 
movement of the structure.” (Opp. at 5:2-5.) It is unclear from the allegations of the Complaint 
whether the repairs would have been adequate had Fitzpatrick done them as recommended or 
whether the recommendations themselves were inadequate so no repair by Fitzpatrick could 
have ameliorated the damages Plaintiff allegedly suffered. 

Plaintiff fails to allege facts to support a cause of action for negligence against Defendant 
FDRW.  

  

13.  TIME:  9:00   CASE#: MSC21-00213 
CASE NAME: DE LEON VS FCA US, ET AL. 
HEARING ON MOTION TO/FOR COMPEL ARBIRATION AND STAY ACTION FILED 
BY MCKEVITT CHRYSLER DODGE JEEP RAM 
* TENTATIVE RULING: * 
 

Defendant FCA US, LLC’s motion to compel arbitration is granted. 

Defendant McKevitt Chrysler Dodge Jeep Ram’s motion to compel arbitration is 

granted.  

This case is ordered stayed pending the outcome of the arbitration. The case 

management conference set for June 23, 2021 is continued to January 12, 2022.  

Plaintiff purchased a vehicle from non-party Michael Stead’s Auto Depot (the Seller). 

Plaintiff then experienced a number of problems with the vehicle. Plaintiff raised these problems 

with the manufacturer, FCA, but the problems were not fixed. Plaintiff took the vehicle to FCA 

authorized repair dealerships, including to McKevitt. Plaintiff is now suing FCA for a number of 

warranty related claims and one fraud claim and suing McKevitt for negligence in repairing the 

vehicle. Both Defendants are moving to compel arbitration based upon an arbitration clause 

contained the vehicle purchasing contract between Plaintiff and the Seller.  

Defendants included the contract between Plaintiff and the Seller in their moving papers. 

Plaintiff does not dispute that this contract exists or that he signed it. In relevant part, the 

arbitration clause says: 

“Any claim or dispute, whether in contract, tort, statute or otherwise (including the 

interpretation and scope of this Arbitration Provision, and the arbitrability of the claim or dispute), 

between you and us or our employees, agents, successors or assigns, which arises out of or 
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relates to your credit application, purchase or condition of this vehicle, this contract or any 

resulting transaction or relationship (including any such relationship with third parties who do not 

sign this contract) shall, at your or our election, be resolved by neutral, binding arbitration and 

not by court action.” The contract makes clear that you means the buyer and our means the 

seller. The arbitration clause states that the Federal Arbitration Act applies to it.  

The warranty booklet for the vehicle provided by FCA does not include an arbitration 

clause.  

Normally, a nonsignatory to a contract cannot use the contract to compel arbitration. 

There are several exceptions to this rule.  

Defendants do no seek to enforce arbitration based on them being third parties 

beneficiaries of the contract. (Defendants raise this issue in reply, but the reply is too late to 

make such an argument.) They argue that equitable estoppel applies here and allows them to 

force Plaintiff to arbitrate his claims against them.   

Under equitable estoppel, “ ‘a nonsignatory defendant may invoke an arbitration clause 

to compel a signatory plaintiff to arbitrate its claims when the causes of action against the 

nonsignatory are “intimately founded in and intertwined” with the underlying contract 

obligations.’ [Citations.] ‘This requirement comports with, and indeed derives from, the very 

purposes of the doctrine: to prevent a party from using the terms or obligations of an agreement 

as the basis for his claims against a nonsignatory, while at the same time refusing to arbitrate 

with the nonsignatory under another clause of that same agreement.’ [Citation.]” (Jones v. 

Jacobson (2011) 195 Cal.App.4th 1, 20; see also Kramer v. Toyota Motor Corp. (9th Cir. 2013) 

705 F.3d 1122, 1129.) 

In Kramer, the court considered whether claims against a car manufacturer were 

intimately founded in and intertwined with the contract to the purchase the vehicle. The court 

found they were not. (Kramer, supra, 705 F.3d at 1133.) Kramer rejected an argument that the 

implied warranty arose by operation of the purchase agreements and is therefore intertwined 

with that agreement. (Id. at 1131.) The court found that the warranty claim against the 

manufacturer “arises independently from the Purchase Agreements, rather than intimately 

relying on them.” (Id. at 1131.) The logic in Kramer presented a compelling reason to refuse to 

apply the equitable estoppel doctrine to allow a vehicle manufacturer to force a consumer to 

arbitrate claims against the manufacturer.  

Recently, however, the ability to follow Kramer was altered. In Felisilda v. FCA US LLC 

(2020) 53 Cal.App.5th 486, the court found that a vehicle manufacturer could compel the buyers 

to arbitrate their claims against it based on equitable estoppel. The arbitration clause at issue in 

Felisilda was identical to the clause here in all key aspects. (It seems likely that the clause in 

Felisilda was identical in all respects to the clause here, but from the opinion, the Court cannot 

tell this for certain.) This is likely because Felisilda and this case involve the same manufacturer.  
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Felisilda distinguished the ruling in Kramer, not by showing how the claims against the 

manufacturer were intertwined with the claims against the purchaser, but by focusing on the 

arbitration clause itself. Such an analysis appears more appropriate for determining if the 

manufacturer was a third party beneficiary of the contract. Yet, Felisilda made it clear that 

Kramer was distinguishable based upon the arbitration clause language. It is also not clear how 

much the Felisilda opinion considered the fairness of requiring a buyer to arbitrate claims 

against the manufacturer of the product.  

This Court does not have the option of disagreeing with Felisilda and is bound to follow 

Felisilda unless it can be distinguished. (See Auto Equity Sales, Inc. v. Superior Court (1962) 57 

Cal.2d 450, 455.) If Plaintiff believes that Felisilda is wrongly decided he may take this issue to 

the Court of Appeal. 

The Court finds that Felisilda cannot be effectively distinguished from this case and 

therefore Plaintiff must arbitrate his claims against the Defendants.  

The biggest difference between Felisilda and this case are the types of claims that were 

brought. In Felisilda the plaintiffs brought a single cause of action for violation of the Song-

Beverly Act. The plaintiffs alleged that they purchased a vehicle and there were express 

warranties by FCA that accompanied the sale of the vehicle. (Id. at 491.) Here, Plaintiff brought 

five claims for violations of the Song-Beverly Act and one claim for fraud against FCA (the 

manufacturer). Both claims involved allegations of warranties made by FCA to the plaintiffs. 

These claims here cannot be properly distinguished from the claim brought in Felisilda.  

The fraud claim is slightly different from the warranty claims. The fraud claim alleges that 

FCA failed to inform Plaintiff that its engine, attendant fuel and exhaust systems were defective 

before Plaintiff purchased the vehicle. (Comp. ¶50.) The fraud and warranty claims are both 

based upon whether there were defects in the vehicle and thus, the fraud claim is as intertwined 

with contract as the warranty claims. 

Plaintiff also brought one claim against FCA’s authorized repair dealership (McKevitt) for 

negligence. The negligence claim does not allege whether McKevitt was a FCA’s authorized 

dealer, but in alleging the repair history of the vehicle, Plaintiff alleges that the repairs occurred 

at FCA authorized dealers. (Comp. ¶¶11-19.) Thus, whatever repairs McKevitt preformed they 

were done while McKevitt was a FCA authorized dealer. The claim against McKevitt were not 

included in Felisilda. But, the claim against McKevitt stems directly from the alleged warranty 

made by FCA and the failure to have the vehicle properly repaired. The claim against McKevitt 

is as intertwined with the contract as the claim against FCA. Since this Court is bound by 

Felisilda to find that the claims against FCA are intertwined with the contract, it must also find 

that the claim against McKevitt is intertwined with the contract.  

Plaintiff also points out that the seller was not sued in this case, but was sued Felisilda.  

In Felisilda, the dealership was dismissed after the trial court ordered the parties arbitration, 

before arbitration occurred and long before the Court of Appeal considered the case and found 
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that equitable estoppel applied.  (Felisilda, supra, 53 Cal.App.5th at 491 [“the Felisildas 

dismissed Elk Grove Dodge from the action”].) Here, by contrast, the dealership was never 

sued. This is a distinction without a difference. Whether or not Plaintiff chooses to bring a claim 

against the dealership does not change the equitable estoppel analysis. The issue is whether 

the plaintiff is attempting to use only the good parts of a contract against a nonsignatory 

defendant. Whether or not the plaintiff also brings a claim against a signatory to the contract 

does not change the analysis.  

Plaintiff also points out that contract clause only allows Plaintiff and the seller to elect to 

proceed by arbitration. This same language was used in the Felisilda case. (Id. at 490.) In 

addition, this language does not limit the ability of nonsignatories to request arbitration under the 

doctrine of equitable estoppel.  

Plaintiff argues that it believes there is a contract between FCA and the seller that says 

the seller cannot assume or create obligations on behalf of FCA. Plaintiff believes that such a 

contract would defeat the third party beneficiary and equitable estoppel arguments. Since the 

Defendants did not make a third party beneficiary argument in this motion the Court need not 

address whether such a deal would change that analysis. As to the equitable estoppel claim, the 

Court is not convinced that a deal between FCA and the seller changes that analysis.   

Plaintiff’s rescission argument lacks merit because the asserted ground for rescission 

applies to the purchase agreement as a whole, and not specifically to the arbitration provision 

within the purchase agreement. (See Engalla v. Permanente Medical Group, Inc. (1997) 15 

Cal.4th 951, 973.)   

Plaintiff’s requests for judicial notice A to E are denied as unnecessary. These opinions 

would have been better presented as an appendix of authorities and the Court has considered 

them as such. Plaintiff’s requests for judicial notice of exhibit F is denied.  

Plaintiff’s citation to unpublished California trial court opinions as persuasive authority is 

improper. (Cal. Rules of Court, rule 8.1115(a), (b); See also, Santa Ana Hospital Medical Center 

v. Belshe (1997) 56 Cal.App.4th 819, 830-831 ["a written trial court ruling has no precedential 

value"].)   

  

14.  TIME:  9:00   CASE#: MSC21-00213 
CASE NAME: DE LEON VS FCA US, ET AL. 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION AND STAY ACTION 
FILED BY FCA US, LLC 
* TENTATIVE RULING: * 
 
 See line 13.  
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15.  TIME:  9:00   CASE#: MSN21-0583 
CASE NAME: RE J.G. WENTWORTH ORIGINATIONS 
HEARING ON PTN FOR APPROVAL FOR TRANSFER OF PAYMENT RIGHTS ( PTR) 
* TENTATIVE RULING: * 
 
Appear by Zoom with Transferor. 

ADD ON 

16.  TIME:  9:00   CASE#: MSC20-02378 
CASE NAME: GILBERT MARTIN JR VS GERALD V 
HEARING ON MOTION TO/FOR TAKE JUDICIAL NOTICE RE DEMURRER TO 
COMPLAINT FILED BY GERALD V MARTIN 
* TENTATIVE RULING: * 
 
Defendant Gerald V. Martin’s unopposed request for Judicial Notice is granted. Evid. Code 

§§ 452, 453. 

 

17.  TIME:  9:00   CASE#: MSC20-02378 
CASE NAME: GILBERT MARTIN JR VS GERALD V 
HEARING ON DEMURRER TO COMPLAINT of MARTIN, JR FILED BY GERALD V 
MARTIN 
* TENTATIVE RULING: * 
Before the Court is Defendant Gerald V. Martin’s Demurrer. The Demurrer relates to Plaintiff 

Gilbert E. Martin’s Complaint for “Damages and Revision of Settlement Agreement in Case No. 

P16-00139.” Defendant demurs to Plaintiff’s Complaint pursuant to Code of Civil Procedure 

§ 430.10(d) on the grounds of misjoinder of parties; specifically, failure to join the trustee of the 

trust alleged in the Complaint.  

For the following reasons, the Demurrer is sustained, with leave to amend. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
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conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Factual Background 

Plaintiff alleges that Defendant Gerald V. Martin “orchestrated the beginnings of a hostility and 
estrangement between [Plaintiff] and the rest of [his] family that lasted for more than fifteen 
years by convincing them that [Plaintiff] was a thief.” (Complaint at ¶ 2.) He further alleges that 
Defendant defrauded their mother, Geraldine Martin, their siblings, Gail Snyder and Ginger 
Martin, into believing that they were creating a revocable trusteeship shared by himself and Gail 
Snyder and Ginger Martin. (Id. at ¶ 3.)  

Plaintiff alleges that Defendant Gerald Martin removed assets from the Trust and deposited 
them in his personal accounts. (Complaint at ¶ 4.) He further alleges that Geral Martin was 
removed as Trustee and ordered to return approximately $147,000 of what he owed the trust. 
(Id. at ¶ 6.) The court understands the Settlement Agreement referenced in the Complaint to be 
the Settlement Agreement and Mutual Release of Claims attached as an Exhibit to the Request 
for Judicial Notice. The settlement agreement and mutual release of claims is as between 
Gerald V. Martin, Guy Martin, and Gail Martin, in her capacity as trustee of the Geraldine Martin 
Revocable Trust. (See RJN Ex. At p.6.)  

Plaintiff alleges that “the Settlement Agreement referred to in the title of this document did not 
reflect the intentions or initial understanding of the parties involved. Nor did it restore the Trust to 
its original value or the value that it could have gained through honest and assiduous 
investment. Gerald Martin is the only beneficiary who currently wants to proceed with the 
agreement as written.” (Complaint at ¶ 6.) 

Plaintiff alleges that “Gerald Martin has fought and continues to fight to further prevent himself 
from sharing with the other beneficiaries what he has gained by his embezzlement and abuse of 
trust.” (Complaint at ¶ 8.) He further alleges that as a result of Defendant Gerald Martin’s actions 
he has suffered “substantial emotional trauma in addition to the loss of [his] inheritance.” (Id. at 
¶ 11.)  

Plaintiff requests as relief a recalculation of the settlement agreement terms pursuant to 
formulas he has devised to determine distribution of assets. (Complaint at ¶ 13, Ex. A.) 

Analysis 

Defendant demurs to the Complaint on the grounds that the allegations of the Complaint and the 
relief requested cannot be granted in the absence of the current trustee of the Geraldine Martin 
Revocable Trust. Defendant characterizes the Complaint as having both fraud related and 
settlement agreement related claims. In opposition, Plaintiff clarifies that he does not want the 
court to revise the existing Settlement Agreement; rather, he would ask that the Court find it 
invalid or permit him to challenge its validity. (Opp. at 3:22-4:2.) 

“Ordinarily where the rights involved in litigation arise upon a contract, courts refuse to 
adjudicate the rights of some of the parties to the contract if the others are not before it.” 
(Deltakeeper v. Oakdale Irrigation Dist. (2001) 94 Cal.App.4th 1092, 1106 [quoting National 
Licorice Co. v. NLRB (1940) 309 U.S. 350, 363]; see also Martin v. City of Corning (1972) 25 
Cal. App. 3d 165, 169 [in action seeking declaratory judgment that contract is void, party to 
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contract is indispensable party since his interests inevitably would be affected by judgment 
rendering contract void].) 

Joinder of parties is governed by Code of Civil Procedure § 389, which states in part: 

(a) A person who is subject to service of process and whose joinder will not 
deprive the court of jurisdiction over the subject matter of the action shall be 
joined as a party in the action if (1) in his absence complete relief cannot be 
accorded among those already parties or (2) he claims an interest relating to the 
subject of the action and is so situated that the disposition of the action in his 
absence may (i) as a practical matter impair or impede his ability to protect that 
interest or (ii) leave any of the persons already parties subject to a substantial 
risk of incurring double, multiple, or otherwise inconsistent obligations by reason 
of his claimed interest. If he has not been so joined, the court shall order that he 
be made a party. 

(b) If a person as described in paragraph (1) or (2) of subdivision (a) cannot be 
made a party, the court shall determine whether in equity and good conscience 
the action should proceed among the parties before it, or should be dismissed 
without prejudice, the absent person being thus regarded as indispensable. The 
factors to be considered by the court include: (1) to what extent a judgment 
rendered in the person’s absence might be prejudicial to him or those already 
parties; (2) the extent to which, by protective provisions in the judgment, by the 
shaping of relief, or other measures, the prejudice can be lessened or avoided; 
(3) whether a judgment rendered in the person’s absence will be adequate; (4) 
whether the plaintiff or cross-complainant will have an adequate remedy if the 
action is dismissed for nonjoinder. 

Section 389 involves a two-part analysis. “Subdivision (a) of section 389 defines the ‘persons 
who ought to be joined if possible (sometimes referred to as “necessary” parties).’ [Citation.] A 
determination that the persons are necessary parties is the predicate for the determination 
whether they are indispensable parties[,]” under subdivision (b) of section 389. (Deltakeeper, 
supra, 94 Cal.App.4th at p. 1100.)  

Here, Plaintiff seeks to void the settlement agreement entered into in case no. P16-00139. He 
has only named a single party to that agreement as a defendant in this action. However, the 
other parties to that agreement (Guy Martin and Gail Martin in her capacity as trustee of the 
Geraldine Martin Revocable Trust) have interests that would inevitably be affected by a 
judgment rendering the contract void.  

Guy Martin and Gail Martin in her capacity as trustee of the Geraldine Martin Revocable Trust 
are necessary parties. They are also indispensable parties under CCP § 389(b). A judgment in 
the absence of Guy Martin and Gail Martin in her capacity as trustee would be prejudicial to 
them, given their contract interests. (See Beresford Neighborhood Assn. v. City of San Mateo, 
(1989) 207 Cal. App. 3d 1180, 1188-1189; Sierra Club, Inc. v. California Coastal Com. (1979) 
95 Cal. App. 3d 495, 501 [“Where the plaintiff seeks some type of affirmative relief which, if 
granted, would injure or affect the interest of a third person not joined, that third person is an 
indispensable party.”].) 

For those reasons, the Demurrer is sustained, with leave to amend. 
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